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30.11.2016                                                                                           C.R. Case No.386/2015 

IN THE COURT OF SRI R. BODO, S.D.J.M.(S), UDALGURI, BTAD::ASSAM 

                             

C.R. Case No.386/2015 

(U/S-40/41 of Assam Forest Regulation Act, 1891) 

                

State of Assam 

       --------Prosecutor 

     -VS- 

    1. Sri Junu Daimari 

    S/o Late Mahinder Daimari 

    2. Sri Anand Daimari 

    S/o Sri Pronoi Daimari 

    3. Sri Ansai Daimari 

    S/o Sri Anil Daimari 

    4. Sri Promesh Daimari 

S/o Sri Pronoi Daimari 

    5. Sri Pinual Daimari 

S/o Sri Awasing Daimari 

6. Sri Elisha Daimari 

S/o Sri Mushi Daimari 

7. Sri Bipul Daimari 

S/o Sri Jakap Daimari 

8. Sri Eliya Daimari 

S/o Sri Premsang Daimari 
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All are resident of village-Rowta Majuli  

P.S. Mazbat 

Dist. Udalguri, BTAD::Assam  

       ---------Accused persons 

 

Present:  Sri Rajesh Bodo, A.J.S. 

Advocate for the Prosecution:  Mr. D. Dahal and Mr. A. Pourel, learned 

A.P.P.   

Advocate for the accused:    Mr. P. Baskey & Mr. T. Boro 

Evidence recorded on:  4.12.2015/30.3.2016/12.7.2016 

Argument heard on:  15.11.2016 

Judgment delivered on:  30.11.2016  

 

JUDGMENT 

1. The complainant Sri Diganta Basumatary, the Range Forest Officer, Mazbat 

Range of Udalguri District has stated that on 13.8.2015 at about 3:10 PM the 

S.S.B. personals of 61 BN SSB, Bhairabkunda handed over the accused 

persons namely Pinual Daimari, Bipul Daimari, Anand Daimari, Elisha Daimari, 

Juna Daimari, Ansai Daimari, Promesh Daimari and Eliya Daimari after 

apprehending them during their L.R.P. patrolling duty at Rowta River bride 

under Mazbat P.S. alongwith bicycles loaded with sawn timbers brought from 

Arunachal state to Assam. It is stated that the Range Forest Officer enquired 

about the forest produce and about the pass and permit but they could not 

produce the same. 

2. The aforesaid articles were allegedly seized from the possession of the 

accused persons and a seizure list was prepared. The statement of the 

witnesses were recorded and the accused persons were forwarded to the 

Court with prayer to keep them in judicial custody. After completing the 
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necessary formalities, the complainant submitted the offence report against 

the arrested accused persons under Sections-40/41/60 of Assam Forest 

Regulation, 1891. 

3. On receipt of the offence report, the case was treated as a complaint filed by 

a public servant in discharge of his official duty. So, the recording of the 

initial statement U/S-200 CrPC was dispensed with. Thereafter, the accused 

persons were furnished with copies of relevant documents. Since, the case 

was a warrant procedure case instituted otherwise than on police report, 

therefore, the procedure laid down in Sections-244 to 247 of the Code was 

followed. Evidence before charge was recorded.  

4. During the course of trial the prosecution side examined five witnesses and 

exhibited certain documents relating to the case. The defence cross-

examined all the five witnesses at the stage of evidence before charge. 

However, inadvertently after examination of the witnesses before 

consideration of charge and without hearing on the point of charges the court 

fixed the case for recording statement of defence and argument of the case. 

Later on, the above inadvertent mistake came to the notice and then after 

hearing both sides and also considering the materials on record charge was 

framed U/S-40/41 of Assam Forest Regulation, 1891. Then the particulars of 

charges were read over and explained to the accused persons to which they 

pleaded not guilty.  

5. The statement of the accused persons as per Section-313 Cr.PC have been 

recorded wherein they pleaded complete denial. However, the defence did 

not examine any witnesses and accordingly the defence evidence was closed. 

6. POINTS FOR DETERMINATION OF THE CASE :  

Whether on 13.8.2015 the accused persons trespassed 

inside the prohibited area of forest and removed the 

timbers without any permit and contravened Seciton-40 of 

the Assam Forest Regulation and thereby committed an 

offence punishable U/S-41 of Assam Forest Regulation? 

7. I have heard learned advocate of the accused persons Mr. T. Boro and 

learned APP Mr. A. Pourel in absence of regular APP of the court Mr. D. 
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Dahal. At the time of argument learned Mr. Boro submitted that the 

accused persons are innocent persons and they were caught out of suspicion 

by the SSB personals and then handed over to the Range Forest Officer, 

Mazbat. He also submitted that the bicycles and the timbers do not belong to 

the accused persons and that the same has been shown to have seized from 

them collusively. In view of above expressing doubt about the prosecution 

case it is submitted that the accused persons be acquitted from this case. 

Contrary to the submission of learned Mr. Boro learned APP Mr. Pourel 

submitted that the materials in the record are sufficient to hold the accused 

persons guilty of alleged offence and hence prays for their punishment in 

accordance with law. 

8. I have closely perused the case record and the evidence adduced by the 

prosecution witnesses, both oral as well as documentary. The submission of 

both the learned advocates are also given due consideration. Now, let me 

discuss the evidence of the prosecution in detail. 

Discussion, decisions and reasons thereof:  

9. The prosecution, in order to prove the case examined five witnesses and 

exhibited the offence report and the seizure lists. The PW-5 was the person 

who submitted the offence report. So, let me discuss the evidence of this 

witness beforehand other witnesses. In his evidence PW-5 stated that on 

13.8.2015 he was posted as Forest ranger, Mazbat range office. On that day 

at about 3 PM SSB personals of Bhairabkunda handed over eight persons, it 

bicycles and timbers which were seized by them. He also stated that on being 

enquired they could not show any valid documents in respect of the timbers 

and so they were arrested and forwarded to the court of learned C.J.M., 

Udalguri. Later on, he submitted the offence report vide Ext.9 and Ext.9(1) is 

his signature. 

10.  At the time of cross-examination he stated that the accused were brought by 

the SSB personals but he has not made them witnesses in this case. He also 

stated that he didn’t visit the place of occurrence wherefrom the accused 

were allegedly brought the timbers. He denied that the accused persons were 

wrongly implicated in this case though they were not involved in any offence. 
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11.  In his evidence PW-1, the forest guard at Mazbat Forest Range Office, stated 

that on 13.8.2015 the SSB personals of Bhairabkunda BOP apprehended the 

accused persons along with wooden logs carried with bicycles. After their 

apprehension the accused persons along with the wooden logs and their 

bicycles were brought to the SSB camp and thereafter informed them over 

telephone. Accordingly, they arrived at Bhairabkunda BOP led by the 

informant and after their arrival the SSB personals handed over the accused 

persons along with the wooden logs and the bicycles. Then, the materials 

were seized and the accused persons were arrested and forwarded to the 

court. Ext.1 to 8 are the seizure lists and Ext.1(1) to Ext.8(1) are his 

signatures. 

12.  During cross-examination he stated that he does not know the content of 

the seizure list line by line and word by word. According to him the seizure 

lists were prepared at Mazbat Forest range office and he put his signature at 

his office. He expressed ignorance regarding the SSB jawans who 

apprehended the accused persons. He denied that the accused persons were 

not involved with the instant case and his deposition is false and fabricated. 

13.  Similar evidence has been given by PW-2 and PW-3 in their examination in 

Chief as that of PW-1. PW-2 exhibited the seizure lists as Ext.1 to Ext.8 with 

his signatures Ext.1(2) to Ext.8(2). Again, PW-3 exhibited the seizure lists as 

Ext.1 to Ext.8 with his signatures Ext.1(3) to Ext.8(3). During cross-

examination both PW-2 and PW-3 stated the same fact as has been stated by 

PW-1 at the time of his cross-examination. 

14.  Again, in his evidence PW-4 stated that the occurrence took place on 

13.8.2015. On that day he was posted at Mazbat Forest range as Grade-I 

officer. On that day the SSB personals of Bhairabkunda 61 SSB Battalion 

informed them that eight persons had been arrested during LRP patrolling 

along with bicycles and timbers for unauthorisedly carrying those forest 

produce from the forest. Then, they handed over the accused persons and 

the seized bicycles and forest produce to them. Accordingly, he seized the 

bicycles vide Ext.1 to Ext.8 and the timbers of the accused persons namely-

Pinual Daimari, Bipul Daimari, Anand Daimari, Elisha Daimari, Juna Daimari, 

Ansai Daimari, Promesh Daimary and Elliya Daimari. He exhibited his 
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signature in the aforesaid exhibited documents as Ext.1(4) to Ext.8(4). He 

also stated that subsequently the accused were arrested and forwarded to 

the court. According to him the seized articles the same has been kept in 

their safe custody in their office. Later on, the range Forest officer submitted 

the offence report. 

15.  At the time of cross-examination he also stated that he cannot remember 

the names of the SSB personals who handed over the accused persons and 

the seized articles. He also stated that they have not arrayed the aforesaid 

SSB personals as witnesses in this case. According to him the SSB personals 

told them that the accused were arrested on Rowta River Bridge. He 

admitted having not gone to the place of occurrence and recorded statement 

of witnesses nearby the place of occurrence. He denied that the accused 

persons did not involve in this case and that they have been wrongly 

impleaded. 

16.  From the cross-examination done to the prosecution witnesses what is 

transpired is that all the witnesses were present in the office. They admitted 

having putting their signature in Ext.1 to Ext.8 at the office but denied that 

the accused persons were not involved in this case and that they have been 

falsely implicated. He also admitted that the SSB personals were not made 

seizure witnesses in this case. 

17.  On careful scrutiny of the evidence of the prosecution and the stand taken 

by the defence at the time of their cross-examination what is clearly apparent 

is that the SSB personals of 61 SSB Bhairabkunda handed over the accused 

persons at Mazbat Range Forest office. According to the offence report and 

exhibited seizure lists eight number of bicycles loaded with timbers were 

seized from them. The fact of seizing all the aforesaid articles have not been 

denied by the defence at the time of cross-examination. The simple plea of 

the defence was that the accused persons were not involved with the instant 

case and that the depositions of the prosecution witnesses were false and 

fabricated. 

18.  Now, it is a fact that in their statement of defence recorded U/S-313 CrPC 

the accused persons specifically stated that the entire allegations levelled 

against them were false. According to them on the date of occurrence they 
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were standing by the side of the road and out of suspicion the SSB personals 

caught them and brought to the camp and then handed over to the range 

Forest officer, Mazbat. They also pleaded innocence and denied their 

involvement. They took the plea that the bicycles and wooden logs do not 

belong to them. 

19.  The plea taken by the accused persons that they were caught by the SSB 

personals while standing by the side of the road cannot sustain in law as no 

such plea was taken at the time of cross-examination of the prosecution 

witnesses. Similarly, the plea that the bicycles and wooden logs do not 

belong to the accused persons also cannot sustain in law because no such 

plea was taken at the time of cross-examination of the prosecution witnesses. 

In other words it can be presumed that the bicycles and the timbers were 

seized by the SSB personals alongwith the accused persons and then handed 

over to the Range Forest officer, Mazbat.  

20.  Now, in his evidence PW-4 specifically stated that the SSB personals 

informed them that the arrested accused persons unauthorisedly carried 

those forest produce from the forest. At the time of cross-examination of PW-

4 stated that he cannot remember the names of the SSB personals who 

handed over the accused persons and the seized articles. Similarly, in his 

evidence PW-5 also specifically stated that on being enquired the accused 

persons could not show any valid documents in respect of the timbers and so 

they were arrested and forwarded to the court of learned C.J.M., Udalguri. 

However, to rebut the evidence of PW-5 no plea has been taken by the 

defence nor evidence has been lead to that effect. Thus, even though the 

prosecution has not arrayed the SSB personals as witnesses in this case the 

same is not fatal for the prosecution case because in the instant case the 

court is to decide only the fact whether the accused persons that any valid 

pass for carrying the timbers and not beyond that. 

21.  Chapter-VI of the Assam Forest Regulation, 1891 provides the provisions 

regarding control of forest produce in transit. For the sake of convenience let 

me reproduce the relevant provisions contained under this chapter: 

Section-40: Powers to make rules to regulate transit of forest 

produce. 
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(1) The control of all rivers and their banks as regards the floating of 

timbers, as well as the control of all forest produce in transit by 

land or water, is vested in the State Government, and the 

Government may make rules to regulate the transit of any forest 

produce. 

(2) Such a rule may, among other matters- 

(a) prescribed the routes by which alone forest produce may be 

imported into or exported from or moved within the territories to 

which this Regulation extends; 

(b) Prohibit the import, export, collection or moving of forest produce 

without a pass from in accordance with the conditions of such 

pass; 

(c) Provide for the issue, production and return of such passes; 

(d) Fix, or authorise any Forest Officer, subject to control of the State 

Government, to fix the fees payable for such passes; 

(e) ------------------------------------ 

22.  Section-63 of the Regulation states that when in any proceeding taken under 

this regulation or in consequences of anything done under this Regulation 

question arises as to whether any forest produce is the property of the 

Government, such produce shall be presumed to be the property of 

Government until the contrary is proved. 

23.  The discussion made above makes it evidently clear that on the date of 

occurrence eight bicycles loaded with timbers were seized from the 

possession of the accused persons. As per provision of law enunciated U/S-40 

of the Regulation it was incumbent on the part of the accused persons to 

carry those forest produce by obtaining valid pass from the concerned forest 

department. However, it is evident that they did not do so because they 

could not show any valid documents of the seized timbers. The defence by 

cross-examining the prosecution witnesses could not shake their credibility. 

Moreover, no defence evidence has been lead. Thus, presumption goes 

against the accused persons that they were carrying those forest produce 
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without any valid pass. Accordingly, they are found to have contravened the 

provision U/S-40 of the Regulation and accordingly liable to be punished U/S-

41(1) of the Regulation. Consequently, all the accused persons are convicted 

under the said section of law. 

24.  Consideration of Probation of Offenders Act: The forest can be termed 

as one of the lifeline of all living beings. Nowadays, deforestation is 

considered to be one of the major problems that is responsible for global 

warming which in return has posed a great threat to all the living beings on 

earth. The act of the accused persons have also contributed towards 

deforestation and resulted into global warming. Under the circumstances if 

they are allowed to move freely without any punishment being imposed then 

that will clearly a very bad message to the society at large. So, I’m not 

inclined to extend the benefit of the provisions of the Act to the accused 

persons. 

25.  Hearing on the point of sentence: I have heard the accused persons and 

their learned advocate on the point of sentence. All the accused persons 

stated that they are poor persons and committed the alleged acts in order to 

earn their livelihood. So, they pray for taking lenient view while passing the 

sentence. Learned advocate of the accused persons also submitted the same 

fact and prays for taking lenient view.  

26.  I have considered the submission of the accused persons and their learned 

advocate. I have also considered the economic condition of the accused 

persons. Upon consideration of entire aspects of the matter I hold that mere 

imposition of fine will meet the ends of Justice. Accordingly, all the eight 

accused persons are sentenced to pay a fine of Rs.3,000/-(Rupees Three 

Thousand) only each. In default of payment of fine they are directed to 

undergo S.I. for a period of 1(one) month each.  

27.  The bailor of the accused persons is discharged from further liabilities in this 

case. However, the bail bonds submitted on their behalf shall remain in force 

for the next 6(six) months from today in view of the spirit of Section-437A of 

CrPC.  

28.  Furnish a copy of this judgement and order to convicts free of cost.  
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29.  The seized articles which are under the custody of the Ranger of Mazbat 

Range office, be auctioned and the money recovered from the auction must 

be used in afforestation program in co-ordination with District Legal Services 

Authority. The DFO, Udalguri shall supervise the auction and ensure 

afforestation programme through DLSA and submit a compliance report to 

this Court. Send a copy of this Judgment & Order to the Chairman DLSA, to 

the DC, the SP and to the DFO of Udalguri District.  

The case is accordingly disposed of. 

Given under my hand and the seal of this Court on this the 30th 

day of November, 2016 at Udalguri, BTAD::Assam. 

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.             Rajesh Bodo                                             

S.D.J.M.(S), Udalguri      S.D.J.M.(S), Udalguri  

BTAD, ASSAM              BTAD, ASSAM         
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. Sri Ramesh Swargiari-------PW-1 

ii. Sri Layan Ch. Sarma--------PW-2 

iii. Sri Kartik Ch. Brahma------PW-3 

iv. Sri Krishna Kanta Deka-----PW-4 

v. Sri Diganta Basumatary-----PW-5 

2. DEFENCE WITNESSES:--NIL-- 

3. PROSECUTION EXHIBITS: 

i. Ext.1 to Ext.8-------------------Seizure lists 

ii. Ext.1(1) to 8(1)--------------Signatures of PW-1 

iii. Ext.1(2) to Ext.8(2)---------Signatures of PW-2 

iv. Ext.1(3) to Ext.8(3)---------Signatures of PW-3 

v.Ext.1(4) to Ext.8(4)-----------Signatures of PW-4 

 vi. Ext.1(5) to Ext.8(5)---------Signatures of PW-5 

4. DEFENCE EXHIBITS:--NIL---  

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         


